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29 January 2009
First Petty Bench of the Supreme Court

Dear Sir

The International Federation of Airline Pilots Association (IFALPA) is an international
organization consisting of 100,000 airline pilots from over 100 countries including Japan. It
participates in the Air Navigation activities of the International Civil Aviation Organization (ICAO)
as a permanent observer assisting in the development, and maintenance of Standards and other
material directed at the improvement of aviation safety and efficiency.

The Tokyo District Public Prosecutor's Office has prosecuted two air traffic controllers, who had
been involved in a near mid-air collision incident involving Japan Airlines Flights 907 and 958 that
occurred on 31 January 2001.The prosecution has alleged professional negligence resulting in
injury. At trial, the Tokyo District Court issued a finding of not guilty. Subsequently, the Tokyo
High Court overturned the decision a new trial is being held in the Supreme Court at this time.

According to ICAO Annex 13, Paragraph 3.1, Objective of the investigation, which Japan has
ratified,

3.1 The sole objective of the investigation of an accident or incident shall be the prevention of
accidents and incidents. It is not the purpose of this activity to apportion blame or liability.

Moreover, ICAO Annex 13, Paragraph 5.12, Disclosure of records states that:

“The state conducting the investigation of an accident or incident, wherever it occurred, shall
not make the following records [as listed] available for purposes, other than accident or
incident investigation, unless the appropriate authority for the administration of justice in that
State determines that their disclosure outweighs the adverse domestic and international
impact such action may have on that or any future investigations.”

This principle has come from the fact that aviation and judiciary authorities in much of the world
have understood after many investigations that there is a direct relationship between prosecution
and thorough investigation. This is clearly set out in the note accompanying paragraph 5.12:

Note 1.— Information contained in the records listed above, which includes information given
voluntarily by persons interviewed during the investigation of an accident or incident, could
be utilized inappropriately for subsequent disciplinary, civil, administrative and criminal
proceedings. If such information is distributed, it may, in the future, no longer be openly
disclosed to investigators. Lack of access to such information would impede the investigation
process and seriously affect flight safety.

ICAO Annex 13 is the global standard for proper investigation techniques which are calculated
to ensure that accident lessons are learned and effective action is taken to prevent their
reoccurrence. Needless to say, being center of Asian aviation network, Japan should observe the
procedures contained in Annex 13.
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It is extremely worrying that the current prosecution is utilizing the opinions of the investigating
authority in addition to the basic facts of the incident to support the prosecution. This is directly
contrary to the requirement of Paragraph 3.1 quoted above. The fact that the conclusions contained
in the report are far from being universally accepted by experts in the field is cause for even greater
concern, given the authority which the official report carries.

The aviation system, which of course includes Air Traffic Control is advanced and complex.
Most aircraft accidents are caused by many factors and complex chains of events, not simply by the
mistakes or errors of the persons directly concerned. The ICAO safety management system, as set
out in document 8959 (safety management manual) recognizes the impact of systemic defects on
the causation of accidents and provides a method to detect and address such problems.

In the present case, and the recommendations and proposals of the Aircraft and Railway Accident
Investigation Commission (ARAIC) accident survey report point out that the aviation operation
systems in this incident had several defects such as the CNF (mid-air collision alert function)
installed in the ATC radar system had an imperfection and that the Airborne Collision Avoidance
System (ACAS) (the phrase used in ATC is designated as “TCAS”) procedure was not proper. After
the accident, a lot of remedial actions were taken. It is of particular note that the ARAIC made a
safety recommendation to ICAO that the method for operating ACAS might lead to similar
accidents again when an ATC instruction is different from a Resolution Advisory (RA) which ICAO
subsequently acted on.

Also of note is the mid air collision accident between Bashkirian Airlines and DHL on 1 July
2002, over the town of Uberlingen in Germany under circumstances similar to the JAL 907 case. It
has been accepted world-wide that these events highlighted critical defects of ACAS operating
procedures.

If the persons concerned who were attempting to do their duty but, without intent, were unable to
do so are punished criminally, the safety of air transportation may be negatively affected, to the
disadvantage not only of the people of Japan but also of the global aviation industry.

Aviation professionals around the world believe that the above situation should be corrected as
soon as possible. IFATCA and IFALPA also believe that without new laws to prevent such
unwarranted prosecutions Japan will not be recognized as a responsible member of the international
aviation community by air traffic controllers and pilots around the world. We strongly request that
you make every possible effort to address the following point;

Reconsider “Memorandum of Understanding about the aircraft accident investigation between
the Police Agency and the Ministry of Transport” with ICAO Annex 13 and include the clause "the
only purpose of investigation is reoccurrence prevention of an accident or incident™ and a reference
to Annex 13, Attachment E which provides guidelines in this area.

Yours faithfully

Captain Carlos Limon
IFALPA President



