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The International Federation of Air Line Pilots’ Associations

'F-A-L-P-A

The Global Voice of Pilots

18™ April 2008
Mr Yasuo Fukuda
Prime Minister
Cabinet Secretariat
Cabinet Public Relations Office
1-6-1 Nagata-cho
Chiyoda-ku
Tokyo 100-8968
Japan

Dear Prime Minister

The International Federation of Air Line Pilots’ Associations (IFALPA) through its Member
Associations represents in excess of 100,000 flight crew in Japan and more than 100 other
countries world-wide. IFALPA is accredited as a standing observer to the ICAO Air
Navigation Commission and all associated Panel and group activities of ICAO.

IFALPA believes that the planned merger of the Aircraft and Railway Accident Investigation
Commission (ARAIC) with the accident investigation part of the Marine Accident Inquiry
Agency to form the Transport Safety Commission may afford the Japanese Government an
excellent opportunity to remedy a perceived shortcoming of Japanese Law in the area of
accident investigation.

Specifically, IFALPA believes that the Awviation and Railroad Accident Investigation
Commission Establishment Law should be amended so that the analysis contained in an aircraft
accident investigation report cannot be used in any civil, criminal or administrative proceeding.
We believe that such an amendment would be fully consistent with Japan’s obligations under
ICAO Annex 13 which clearly state in Paragraph 5.12 and accompanying documentation noted
in that section that the records used for investigation and the opinions expressed in the analysis
portion of the investigation should not be disclosed.

We know from experience that the actual practice in Japan is directly contrary to the letter and
spirit of ICAO Annex 13. When the police request it, ARAIC has provided the entire Accident
Report not as a safety document as intended in ICAO Annex 13, Paragraph 3.1, but as the
written statement of expert opinion on culpability to the police. Prosecutors have then used the
analysis contained in the report to prove their criminal case. This is a complete breach of ICAO
Annex 13 and the demonstrated best practice of States that routinely conduct formal
investigations. Both the letter and the spirit of this International Standard require that there be
clear separation of the accident investigation from the criminal investigation.

Today, in addition to the pilots employed by Japanese carriers, a large number of foreign pilots
are coming and going out from many airports in Japan. They have been very concerned with
the tendency of Japanese authorities to not only prosecute pilots post accident but to rely on
safety analysis to support the prosecutions.
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On behalf of these pilots, IFALPA has been appealing for years for a change to the Japanese
law which would separate the aircraft accident investigation from the criminal investigation.
On December 9™ 2002 and June 12" 2003, a delegation visited the Ministry of Justice, National
Police Agency, Ministry of Foreign Affairs and Aviation Bureau with Air Line Pilots’
Association of Japan (ALPA Japan) to make this official request. On November 9" 2006,
IFALPA and ALPA Japan visited the Ministry of Justice for the third time and specifically
requested an amendment of the Aviation and Railroad Accident Investigation Commission
Establishment Law.

ICAO Annex13 provides an indispensable tool to improve the safety of aviation. Most
advanced aviation States in the world investigate accidents according to the provisions of
Annex 13. The best practice employed by these States and reflected in Annex 13 is best
summed up in the introduction to Attachment E to Annex 13:

The protection of safety information from inappropriate

use is essential to ensure its continued availability, since

the use of safety information for other than safety-related
purposes may inhibit the future availability of such information,
with an adverse effect on safety. This fact was recognized

by the 35th Assembly of ICAO, which noted that existing
national laws and regulations in many States may not
adequately address the manner in which safety information is
protected from inappropriate use.

I was very surprised to hear that the conviction was given to the two ATC controllers in the
criminal court of JL907 accident case at the Tokyo High Court on April 11t with overturning
the verdict of not guilty at the first trial. It’s come true that Human Error is punished in Japan.
Human Error is one of the things that it would never be excluded by punishing the directly
concerned person. The detailed accident investigation and the implementation of effective
remedies are indispensable. The aviation safety would be threatened if the accident
investigation is not separated from the criminal investigation.

IFALPA calls upon Japan as an advanced aviation State to amend its laws in accordance with
the ICAO guidance and by so doing make a positive step to improve aviation safety in Japan
and all over the world.

Sincerely yours

Captain Carlos Limon
President

CC:

Mr. Kunio Hatoyama: Minister for Justice

Mr. Tetsuzo Fuyushiba: Minister of Land, Infrastructure and Transport
Mr. Masahiko Koumura: Minister of Foreign Affairs

Mr. Hiroto Yoshimura: Commissioner General of National Police Agency



